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Re:  GN Docket No. 96-113

Dear Mr. Caton:

In its comments in the above-referenced proceeding, OpTel suggested that
the Commission apply its “fresh look” doctrine to perpetual exclusive service
contracts between franchised cable operators and multiple dwelling units
(“MDUs”). As OpTel explained in its comments, perpetual exclusive contracts,
which were common prior to there being any significant competition in the local
multichannel video programming distribution (“MVPD”) market, pose a
significant barrier to entry to small businesses and other niche service providers

seeking to compete in the MVPD market.

In their reply comments, the National Cable Television Association, Inc.
("NCTA”) and Tele-Communications, Inc. (“TCI”), opposed this suggestion.
Aside from their general objection to any suggestion that might undermine the
current market dominance of franchised cable, the responses both of NCTA and
TCI perpetuate a fundamental misunderstanding of the relief sought by OpTel.
Consequently, OpTel herein submits this ex parte letter to clarify a few key points.

First, NCTA has attempted to obscure the issue by confusing exclusive
contracts, which are pro-competitive in that they allow new service providers to
recoup the investment required to overbuild or rewire an MDU, with perpetual
exclusive contracts, which have no pro-competitive justification. See NCTA
Reply at 3. Thus, there is considerable difference between the contracts that
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OpTel and other alternative MVPD providers use and the perpetual contracts
that were commonly used by franchised cable operators in the 1980s.

Second, both NCTA and TCI claim that “there is no such thing as a
perpetual MDU contract.” NCTA Reply at 3; TCI Reply at 3. Ironically, while
disclaiming the existence of perpetual contracts before the FCC, TCl is seeking to
enforce such a contract in California. That contract, a copy of which was
attached to OpTel’s comments, provides that the agreement will “continue in
effect consistent with the term of the franchise and renewal of the franchise.”
Further examples are attached hereto. In any event, if, as NCTA and TCI claim,
perpetual contracts do not exist, they should have no objection to fresh look,
which would apply only to perpetual service contracts.

Third, TCI's alternative argument that its perpetual contracts were “freely
negotiated” simply ignores the market realities. See TCI Reply at 3-4. At the
time most of these contracts were executed in the 1980s, there not only was no
competitor to franchised cable for MVPD service, there was not even the prospect
of such competition in the near future. Thus, given a choice of taking cable
service in perpetuity or foregoing MVPD services entirely, it is not surprising
that many MDU managing agents succumbed and agreed to obligate themselves
to a perpetual service contract.

Today, while most franchised operators remain dominant in the market,
customers have become aware of significant alternatives to franchised cable.
Consequently, there is little risk that franchised operators will continue to be able
to coerce MDU managing agents into perpetual service contracts. Nonetheless,
as OpTel explained in its comments, the perpetual contracts already in effect are
thwarting efforts of new alternative MVPD service providers to enter the market.

If, as TCI claims, MDU owners and managers are satisfied with their cable
service, TCI and the franchised cable interests should have nothing to fear from
fresh look. Fresh look does not guarantee that OpTel or any other multichannel
video distributor will be selected to provide service to any MDU. Fresh look
merely ensures that customers have an opportunity to choose among MVPD
service providers now that alternatives to franchised cable are, or soon will be,

available in the market. No party truly interested in promoting competition
should oppose such a proposal.

Respectfully,

\,\%&uﬁl

Henry Goltserg
Attorney for OpTel, Inc.

cc: Meredith Jones
John Logan

GOLDBERG, GODLES, WIENER & WRIGHT
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. Cogpleyw/Caleny
1 Cablevislan of Caata Mesa, inc.
- 200 Paularing Aveaus
Costa Mesa. CA 92826
714-849-4242

CABLE TV WIRING AGREEMENT

THIS AGREEMENT {s encered inco between COPLEY/COLONY CABLEVISION and the )
parvies idencified below.

Property Name VYLLA MARTINIQUE

Addresg 2853 Pinecx=ek Driva, Costa Mesa. CA 92626 § of Units 714

re

CO?LEY/COLONY CABLEVISIOR is hereby grantsd an exclusive license to canstruct.
operats, and maintain;the System, and to provide boch Basic and Premium
Services. Owner shall not. during tha term of this Agreemeas, allow, comserucs
for, or pravide any ocher csble television service or pay television servise

at the Complex, or any portion theveof, without the prior writren consent of
COPLEY/COLONY.

The tarm of this Agreement¢ shall commence on the date herevf and continue in

affaeez congistent wirh che term af tha Frunchise and renewal of the Franchise
as granted by the Clty of Costa Mesa or the Couuty of Orange.

COPLEY/COLONY at all times shall gecain title to aud concrol of che Syscam
inuecallsed, maintsined or used pursuanc o the terms of this Agreemeat st qa
cost, to the praperty or the owner. It iz specifically agread that the System
sa described shall not. ba considered as fixturecs to the complex. At the

expiration or termination of this Agreement, COPLEY/COLONY shall regain title
te and contrel of che discribucion equipement comprising the Sysctem, and at its
£ .

optian may either remove sase from the Complex, or abandon syuch equipment in
place.

PLEY/COLONY CABLEVISION accepes full responsibilicy for any.zad all damage

thar may resule from che c¢onecrucrioa and inatallation of ita equipmenc, and

will provide proof of f£nll llabillty and worker's compensacion caverage upon
request prior to begiming wark.

Subscripeion of the cable service by indfividual residencs shall be on a
volungary basis, and all billing will be cthe responsiblity of COPLEY/COLORY
CABLEVISION. ,

The ownez/manager of the Sroperty described below agrees that gccess will bde
orovided at 3ll reasanable hours to authorizad personnel of COPLEY/COLONY
CABLEVISION for the expvress purpos2 of instzllarion, service, axintenance,
and marketing of the cable TV sarvica. Reasonable hours are dafined as:
Tor Markecing, from 9 As. to 3 P.M.; for lastallacion. Maincenanca and
Sez-rics, 2 AM. unless sgaecifizalily roquescesd dy a residene,

o 3 P.M
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Cable TV Wiring Agraamentc

Ouner uaderstands that COPLEY/COLONY has made a significant capital invest-
menz {n {nstalling the System in che Complex, and agrees thac, during che
term herscf, Owmer will cause any purchaser of the Cowmplex to assuuma, as
sssignee of this agreement, all of the obligations of the Owaer hersunder:
COPLEY/COLONY will Yikawise cause any purchaser of the cabdle television
syetem to assume all the obligations of COPLEY/CSLONY hereunder. This
concTace may aot be otherwise Lo assigned except by vritien consent of the
ocher pacty heTeto, which consent shall not be unresscnably withhold. The
promises, covenants, benefits, and dburdens bercunder szhall run with che
property coustituting the Complex which is the subject of this sgreement.

K3
A

The party signing below is authorized co exccute cthis agreement on behalf
of the ouwner(s) and/or management.

* This agreewent is contingent upon f£inzl iunsiallacion plan approval by
authoriziug party prior tec construction.

, :
P! f%//dfr')
"?uchotizing Signature - Pyoperty Dacql /

Sen e, Presidentc

Prin;igfma & Ti{tla

Keted Ot

q,?" /2 ';37

authoxizing Signature - Copley/Colony Date

z _Ashbroo General e :
Princ Nams & Title 1
Propercy Mgr: Mr. Henyvy L. Cacs On Site Contace:
Address: 14528 Villzge Wav Address:
Ciry: Costa Mesa., CA Zip: 52626 Ciry: Zip:
Phone Ne.: -

Thone No.:

2esC time O contacs 3ast time To ¢oantact:
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THIS AGREEMENT is made and entered into as of this 22nd day of Febroary, 1996, by and between

Olex Development Corparation COWNER™ ).de:NeTVofConISpmp.nsmandmm
CCATV™)Y

1. OWNER hereby prants CATV the cxclusive right 10 construct, own, opersie and maintain 2
abkwhmmwm(SYSW)mhquathﬂamumdmﬂmmu

2. OWNER shall gram to CATV ihe exclusive righn of access for consruction, installstion,
mainlenance, sales and disconnections in and for ihe SYSTEM for the tcrm of this Agreement. The term of
ingide with the term of CATVs franchisc with the Gty of Coral Springs.

3. CATV shall construct, own axd maintain the SYSTEM in the DEVELOPMENT at its own
expense. The ownership of all pans of tbe SYSTEM shall be and remain the properry of CATV
droughout the 1ezm of this Agreemeat.

4, mmﬁmbmmmwaﬁeaueMonmwm

be billed individnally by CATV at the same raic applicable for othee residenvial subscribers in the City of
Coral Speings.

5. OWNER'S electrical conmractar will prewirc & cable tv outlet in cach bedroom and one eulet in
the living room of each unit, aloag with installing an individual sezvice drop sad 34~ PVC conduit from

each unit t a cemral paint outside cach building. In exchange for this service, and the above stated grants
and rights CATV will:

L Reimburse OWNER - $120 per voit.
. Payment schedule - $14.400 at execution of this agrecment,
$14,400 within 2 wks of last certificate
of occupancy,

b. CATV will supply sufficieat RG-6 cable, face plates, and 3/4° PVC
condusit to OWNER'S electrical contractor 10 complere the CATV
prewire portion of this project.

c. CAinumwwdmibunmmwapmmwmdeeﬂbﬂding
that is predeteruined by the OWNER.

§. Also, in exchange for this Agrecment. CATV makes the following offerings 1o OWNER:

a A free advertising panel on Channel #11 (our local community channel) for a
o vear. Your panel would come up sboot oace an hour, iwesty four hours 3 day
a year. :

b If OWNER fumnishes CATV a 30 secoad video ad for this project, CATV agrees
10 run the ad twice a day for 90 days. 1t will air & random on the following

channels: CNN, VH-1, USA, A & E. Discovery, Sunshine, MTV, Lifetime,
ESPN, TNT, Nahvdkﬂuwwkadﬁndhu&w )

c A basic cable outles will be offered at no charge (o the resident manager's
unit, and one other employees unit as desiznated by the resident manager.

d A basic cable outlet will be offered at »o charge 10 the recreation room.

e A free install will be offered (0 all D1 customers, (D] = 15 customer in each
umit).

LIPPaY N ——— tn  am—m = e — wa
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7. CATV and OWNER agree 1o indemaify and save cach other barmless against any and afl lass aod
expensc including atiorney'’s fees 20d court costs by reason of lisbility irposed or claimed 10 be impased by
mmmmt«mmwwm.iﬂﬁum«mmddnmw
Mww_mmawmumdhm«hmmmumm
Mdkﬁh&?@ﬁdﬁn;vﬂmxdmmwwamm«w&x
as aresult of the actions of the other party, its subcontractors. employces or ageat oc any of them or say
other person or organization upoa whom such duty is imposed. CATV further agrecs to sbide by all
smmuwwwmwmmmwwmgm
the operation of the SYSTEM. CATYV fusther aprees 10 furuish upon request a copy of nts msurance
covesage, including wodkers compensation, emwployers liability, comprehensive general liability and
property damage. said insurance o be issued in an amount ot Jess than $1,000,000.

IN WITNESS WHEREOF, the partics have executed this Agreement the date first wrinen above.

m _ :&w,/#. 1
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